




























































































16.5 Tolling of Statutes of Limitations. In no event shall any statutes of limitations be 
tolled during the period in which a Builder conducts any inspection or testing of any Alleged 
Defects. 

16.6 Legal Actions. All legal actions initiated by a Claimant shall be brought in 
accordance with and be subject to Sections 16.7 (Binding Arbitration) and 16.8 (Approval of 
Litigation) of this Declaration. In the event the Claimant is the Association, the Association 
must provide written notice to all Members prior to initiation of any proceeding or arbitration 
against a Builder which notice shall (at a minimum) include (i) a description of the Alleged 
Defect; (ii) a description of the attempts of the affected Builder to correct such Alleged Defect 
and the opportunities provided to the affected Builder to correct such Alleged Defect; (iii) a 
certification from an engineer licensed in the State of Arizona, confirming its opinion of the 
existence of such Alleged Defect and a resume of such engineer; (iv) the estimated cost to repair 
such Alleged Defect; (v) the name and professional background of the attorney retained by the 
Association to pursue the claim against the Builder and a description of the relationship between 
such attorney and member(s) of the Board, if any; (vi) a thorough description of the fee 
arrangement between such attorney and the Association; (vii) the estimated attorneys' fees and 
expert fees and costs necessary to pursue the claim against Builder(s) and the source of the funds 
which will be used to pay such fees and expenses; (viii) the estimated time necessary to conclude 
the action against Builder; and (ix) an affirmative statement from the Board that the action is in 
the best interests of the Association and its Members. In the event the Association recovers any 
funds from Declarant(s) (or any other Person) to repair an Alleged Defect, any excess funds 
remaining after repair of such Alleged Defect shall be paid into the Association's reserve fimd. 

16.7 Binding Arbitration. In the event of a dispute between or among Declarant, 
Optionor, a Builder, their contractors, subcontractors or brokers or their agents or employees (a 
"Constructing Party"), on the one hand, and any Owner (other than Optionor) and/or the 
Association, on the other hand, regarding any controversy or claim between the parties, including 
any claim based on contract, tort, statute or any other theory ofIiability arising out of or relating 
to the rights or duties of the parties under this Declaration, the design or construction of the 
Project, any Living Unit, any Common Area or any Alleged Defect, such dispute shall be 
submitted to and resolved by binding arbitration, and in the event of such an election by the 
involved Constructing Party, then, except as set forth in the next sentence, such dispute shall be 
sl.lbmitted to a.'1d resolved by binding arbitration. conducted in accordance with the provisions set 
forth in any applicable Warranty Agreement or Program issued by Declarant or Builder or any 
affiliate of Declarant with respect to any Lot and/or Living Unit or if no such arbitration process 
is set forth in such Warranty Agreement or Program or if the dispute involves defects or alleged 
defects in Common Areas, then the provisions of this Section 16.7 shall govern such arbitration 
proceedings. Notwithstanding the foregoing, the mandatory arbitration provision in this Section 
16.7 shall not apply in the event any such dispute involves more than five (5) Claimants or ifthe 
cost to remedy the Alleged Project(s) at issue, are estimated to exceed $1,000,000.00 

A. Initiation of Arbitration. The arbitration shall be initiated by either party 
delivering to the other a Notice of Intention to Arbitrate as provided for in the American 
Arbitration Association ("AAA") Commercial Arbitration Rules, as amended from time to time 
(the "AAA Ru1es"). 
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B. Governing Procedures. The arbitration shall be conducted in accordance 
with the AAA Rules and A.R.S. §12-1501 et seq. In the event of a conflict between the AAA 
Rules and this Section, the provisions of this Section shall govern. 

C. Appointment of Arbitrator. The parties shall appoint a single Arbitrator 
by mutual agreement. If the parties have not agreed within ten (10) days of the date of the 
Notice of Intention to Arbitrate on the selection of an arbitrator willing to serve, the AAA shall 
appoint a.qualified Arbitrator to serve. Any arbitrator chosen in accordance with this Subsection 
is referred to in this Section as the "Arbitrator". 

D. Oualifications of Arbitrator. The Arbitrator shall be neutral and impartial. 
The Arbitrator shall be fully active in such Arbitrator's occupation or profession, knowledgeable 
as to the subject matter involved in the dispute and experienced in arbitration proceedings. The 
foregoing shall not preclude otherwise qualified retired lawyers or judges. 

E. Disclosure. Any candidate for the role of Arbitrator shall promptly 
disclose to the parties all actual or perceived conflicts of interest involving the dispute or the 
parties. No Arbitrator may serve if such person has a conflict of interest involving the subject 
matter of the dispute or the parties. If an Arbitrator resigns or becomes unwilling to continue to 
serve as an Arbitrator, a replacement shall be selected in accordance with the procedure set forth 
in subsection 16.7(C) above. 

F. Compensation. The Arbitrator shall be fully compensated for all time 
spent in connection with the arbitration proceedings in accordance with the Arbitrator's hourly 
rate not to exceed three Hundred Dollars ($300) per hour, unless otherwise agreed to by the 
parties, for all time spent by the Arbitrator in connection with the arbitration proceeding. 
Pending the final award, the Arbitrator's compensation and expenses shall be advanced equally 
by the parties. 

G. Preliminary Hearing. Within thirty (30) days after the Arbitrator has been 
appointed, a preliminary hearing among the Arbitrator and counsel for the parties shall be held 
for the purpose of developing a plan for the management of the arbitration, which shall then be 
memorialized in an appropriate order. The matters which may be addressed include. in addition 
to those set forth in the AAA Guidelines, the following: (i) defmition of issues; (ii) scope, timing 
and types of discovery, if any; (iii) schedule and place(s) of hearings; (iv) setting of other 
timetables; (v) submission of motions and briefs; (vi) whether and to what extent expert 
testimony will be required, whether the Arbitrator should engage one or more neutral experts and 
whether, if this is done, engagement of experts by the Parties can be obviated or minimized; (vii) 
whether and to what extent the direct testimony of witnesses will be received by affidavit or 
written witness statement; and (viii) any other matters which may promote the efficient, 
expeditious and cost-effective conduct of the proceeding. 

H. Management of the Arbitration. The Arbitrator shall actively manage the 
proceedings as the Arbitrator deems best so as to make the proceedings expeditious, economical 
and less burdensome than litigation. 
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1. Confidentiality. All papers, documents, briefs, written commWlication, 
testimony and transcripts as well as any and all arbitration decisions shall be confidential and not 
disclosed to anyone other than the Arbitrator, the parties and the parties attorneys and expert 
witnesses (where applicable to their testimony), except that, upon the prior written consent of all 
parties, such information may be divulged to additional third parties. All third parties shall agree 
in writing to keep such information confidential. 

1. Hearings. Hearings may be held at any place within the State of Arizona 
designated by the Arbitrator and, in the case of particular witnesses not subject to subpoena at 
the usual hearing site, at a place where such witnesses can be compelled to attend. 

K. Final Award. The Arbitrator shall promptly, within sixty (60) days of the 
conclusion of the proceedings or such longer period as the parties mutually agree, determine the 
claims of the parties and render a final award in writing. The Arbitrator may award the 
prevailing party in the proceeding all or a part of such party's reasonable attorneys' fees and 
expert witness fees, taking into accoWlt the final result of arbitration, the conduct of the parties 
and their counsel in the course of the arbitration and other relevant factors. The Arbitrator shall 
not award any punitive damages. The Arbitrator shall not award indirect, consequential or 
special damages regardless of whether the possibility of such damage or loss was disclosed to, or 
reasonably foreseen by the party against whom the claim is made; provided, however, that such 
damages may be deemed by the Arbitrator to be direct damages in an award reimbursing 
payments made by a party therefor to a third party. The Arbitrator shall assess the costs of the 
proceedings (including, without limitation, the fees of the Arbitrator) against the non-prevailing 
party. 

L. Statute of Limitations. All statutes of limitation applicable to claims 
which are subject to binding arbitration pursuant to this Section shall apply to the 
commencement of arbitration proceedings under this Section. If arbitration proceedings are not 
initiated within the applicable period, the claim shall forever be barred. 

M. Warranty Dispute Resolution Procedures. If Declarant has provided to 
Owner a warranty which includes a dispute resolution process which conflicts with the processes 
forth in this Section, then the provisions of the dispute resolution process in the warranty to the 
extent applicable shall control and shall supercede the conflicting provisions of this Section with 
respect to any matter that is covered by such warranty. 

16.8 Approval of Litigation. The Association shall not incur attorneys' fees or other 
legal expenses in connection with legal proceedings or arbitration proceedings initiated by the 
Association or in connection with legal proceedings or arbitration proceedings in which the 
Association is joined as a plaintiff without the written approval of Owners holding more than 
two-thirds (2/3) of the total votes in the Association, excluding the vote of any Owner who 
would be a defendant in such proceedings. The Association must fmance any legal proceeding 
with monies that are specifically collected for same and may not borrow money or use working 
capital or reserve funds or other monies collected for specific Association obligations other than 
legal fees. In the event that the Association commences any legal proceedings, all Owners must 
notify prospective purchasers of such legal proceedings and must provide such prospective 
purchasers with a copy of the notice received from the Association in accordance with Section 
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16.2 of this Declaration. This Section shall not apply to legal proceedings initiated by the 
Association to collect any unpaid Assessments levied pursuant to this Declaration. 

16.9 Repurchase Option for Alleged Defect Claims. Notwithstanding anything in this 
Declaration to the contrary, in the event any Owner, either directly or through the Association, 
shall commence an action against a Builder in connection with any Alleged Defects on or to such 
Owner's Lot, the Builder (or any assignee of such Builder) that constructed and/or sold such Lot 
shall have the option (but not the obligation) to purchase such Lot as improved with a Living 
Unit on the following terms and conditions: 

A. The purchase price shall be an amount equal to the sum of the following 
less any sums paid to such Owner under any homeowner's warranty in connection with the 
Alleged Defect: 

(i) The purchase price paid by the Owner of the Lot which purchased 
such Lot from a Builder, following the substantial completion of the Living Unit on the Lot; 

(ii) The value of any documented Improvements made to the Lot by 
third-party contractors or decorators after the conveyance thereof to the initial Owner that added 
an ascertainable value to the Property; 

(iii) The Owner's reasonable moving costs; and 

(iv) Any closing costs, including loan fees and/or "points" incurred by 
the Owner in connection with the purchase of another primary residence within ninety (90) days 
after the closing of the repurchase provided for herein. 

B. Close of escrow shall not occur later than forty. five (45) days after written 
notice from the Builder to the Owner of the Builder's intent to exercise the option herein. 

C. Title shall be conveyed to the applicable Builder free and clear of all 
monetary liens and encumbrances other than non-delinquent real estate taxes. 

D. All closing costs in connection with the repurchase shall be paid by the 
applicable B-wlder ""ho is repurchasing t.~e Lot. 

E. Exercise of the repurchase option as provided hereinabove shall constitute 
full and final satisfaction of all claims relating to the subject Lot, including claims relating to the 
Alleged Defect. The Owner of an affected Lot (or Association, as applicable) shall promptly 
execute and deliver any notice of dismissal or other document necessary or appropriate to 
evidence such satisfaction. 

16.10 As-Built Conditions. Various engineering and architectural plans pertaining to 
the Project, including, but not limited to, the Plats, subdivision maps, grading plans, plot plans, 
improvement plans and building plans (collectively, the ''Plans''), contain dimensions regarding 
certain aspects of the Lots, Common Areas and other parts and aspects of the Project. By 
accepting a deed to a Lot, each Owner shall be deemed to have acknowledged and agreed that (a) 
if there is a discrepancy between the Plans and the actual as-built conditions of any Lot, 
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Common Area or any other Improvement within the Project, the as-built conditions will control 
and be deemed to be accepted as-is by the Lot Owner; (b) the usable or buildable area, location 
and configuration of the Living Units, Common Areas and any other Improvements located 
within the Project may deviate from the Plans or from any other display or configuration related 
thereto; (c) the location, size, height and composition of all walls and fences to be constructed on 
or as part of a Lot or adjacent thereto shall be determined by Builders in their sole and absolute 
discretion. Despite the Plans or any other materials that may exist, neither Declarant nor any 
other Builder shall be deemed to have made any representations, warranties or assurances with 
respect to any such matters or with respect to the size, height, location or composition of any 
wall or fence to be constructed on or adjacent to any Lots; and (d) each Owner waives the right 
to make any demands of or claims against Builders as a result of any discrepancies between the 
Plans any actual as-built conditions on any Lot. 
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IN WITNESS WHEREOF, the undersigned has executed this Declaration as of the date 
first written above. 
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FlRST AMERICAN TITLE INSURANCE 
COMPANY, an Arizona corporation, as Trustee 
under Trust No. 9088, and not in its corporate 
capacity or personally 

SEARS PASEO DEL RIO, L.L.C., an Arizona 
limited liability company 

By: Sears Four Corporation, an Arizona 
corporation, its Manager 

By: ~""-'~ ~ i-
f e Ziliox, Secretary 

MONTEREY HOMES ARIZONA, INC., an 
Arizona corporation 

BY: ___ .p:..I-J'F4-#J<-.:./I-L~~"'""'------
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STATE OF ARIZONA 

county of PIMA 
) 55. 

) 

On this \q'ib day of April, 2005, before me personally appeared 
Rae h elL. T urn ips e ed, the Trust Officer of First American Title Insurance 

Company, an Arizona corporation, as Trustee under Trust No. 9088, known to me to be the 
person whose name is subscribed to the foregoing Covenants, Conditions and Restrictions, and 
being authorized to do so, acknowledged that h executed the same for the purposes contained 
t 

STATE OF ARIZONA ) 
) 5S. 

County of PIMA .) 
.~ 

On this /4-- day of April, 2005, before me personally appeared Jackie Ziliox, the 
Secretary of Sears Fours Corporation, an Arizona corporation, as Manager of Sears Paseo Del . 
Rio, L.L.C., an Arizona limited liability company, known to me to be the person whose name 
is subscribed to the foregoing Covenants, Conditions and Restrictions, and being authorized to 
do so, acknowledged thatshe executed the same for ~e purposes cO,ntained therein. 

a" A C{ 6()d . . 

;-AAJ.jQI'f~1I6- - AtilOno 
Pirno County 

MV Cornmission Expil\'}$ 
.. 'Z.b12" July 14. 2006 
w-.;~:.t"~?-.~:.;;::;.;.:i~.'!:~~"Q;';~~~:~,_ 
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STATE OF ARIZONA ) 
) S8. 

County of PIMA ) 

On this J ~-l1, day of April, 2005, before me personally appeared Jeffrey R. 
Grobstein, the Division President-Tucson of Monterey Homes Arizona, [nc., an Arizona 
corporation, known to me to be the person whose name is subscribed to the foregoing 
Covenants, Conditions and Restrictions, and being authorized to do so, acknowledged that he 
executed the same for the purposes contained therein. 1 L 

\J!aMC~ 
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FMA~!J!UX 
Notor'ipLib1ic -Arlzona 

Pima County 

Notary Public 
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CONSENT OF OPTIONOR 

Sears Paseo Del Rio, L.L.C., an Arizona limited liability company ("Optionor"), consents 
to the recordation of the Declaration, subjects the portion of the Property which is subject to the 
Option Agreement to the covenants and restrictions contained in the Declaration and joins in the 
grant, reservation and creation of the various easements described in the Declaration. 

At such time as Monterey Homes Arizon~ Inc. ("Monterey") purchases all of the Lots 
subject to the Option Agreement (the "Option Lots"), all references to Optionor will be deemed 
deleted from this Declaration, and Optionor will have no approval, veto, or other rights or 
obligations under the Project Documents except that Optionor shall continue to be entitled to the 
benefits of Section 13.12 of the Declaration, Article 16 of the Declaration and the other 
indemnities and limitations on liability in the Declaration. If, instead, the purchase option rights 
of Monterey expire or are terminated (other than through the acquisition of all Lots subject to the 
option), the right and obligation of Monterey to exercise with respect to the Option Lots the 
rights, privileges, duties, and obligations of the Declarant under the Project Documents will 
cease and revert to and be vested in Optionor, and Monterey thereafter will be deemed a Class A 
member only as to each Option Lot that is owned by Monterey. 

Nothing in the Declaration shall in any way limit the rights and remedies of Optionor 
pursuant to the Option Agreement or other agreement between Optionor and Declarant. 

All items used in this Consent of the Optionor will have the meanings ascribed in the 
Declaration to which this Consent is attached. 
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SEARS PASEO DEL RIO, L.L.C., an Arizona 
limited liability company 

By: Sears Foor Corporation, an Arizona 
corporation, its Manager 

1 
2 
6 
1 
7 

o 
3 
8 
1 
3 



STATE OF ARIZONA ) 
) ss. 

County of PIMA t!f ) 
On this ft day of April, 2005, before me personally appeared Jackie Ziliox, the 

Secretary of Sears Fours Corporation, an Arizona corporation, as Manager of Sears Paseo Del 
Rio, L.L.C., an Arizona limited liability company, known to me to be the person whose name 
is subscribed to the foregoing Covenants, Conditions and Restrictions, and being authorized to 
do so, acknowledged thatshe executed the same for . e purposes contained therein. 

~; I r;;? . 
/{ ?{c-- OzJlJ . . 

My Commission Expires: 
1./ -t< Notary Pu lic a J' ~ /ti~ 
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RATIFICATION BY LIENHOLDER 

The foregoing Declaration of Covenants, Conditions, Restrictions and Easements for 
Paseo Del Rio is hereby ratified and approved by National Bank of Arizona, N .A., a national 
banking association, the beneficiary under that certain Deed of Trust dated July 9, 2004 and 
recorded July 16,2004 at Docket 12345, Page 5167, records of the Pima County, Arizona 
Recorder. 

Dated this /5 day of April, 2005. 

By: ------;r'PrCY.~L..F:~~:...LL-+---

Its: _---lI<V--1...>otcL.:=..-+-I-en-=-esoo<....L..iJvnt_'_ 

STATE OF ARIZONA ) 
) ss. 

County of PIMA ) 

fn pthis :15 day of April, 2005, dfore me personally appeared 
1 es 'I ~. of or ,the ViCe pres·j ~nt of National Bank of 
A~izona, N.A., known to me to be the person whose name is subscribed to the foregoing 
Covenants, Conditions and Restrictions, and being authorized to do so, acknowledged that he 
executed the same for the purposes contained therein. 

My Commission Expires: 

8 
OFFICIAL SEAL 

TORID.CARNEY 
NOTARY PUBUC - State of AIIzona 

PIMAcOum 
My Ccmm. Expires Sept_ 30, 2008 
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